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DJUHHPHQWVDQGWKHGLFKRWRP\EHWZHHQFRQVXPHUDQGHQWHUSULVHOLFHQVHPDUNHWVSee generally)OH[HUD6RIWZDUH
Software Licensing 2016: Seismic Shifts – Shaky Foundations 5HSRUW
KWWSVUHVRXUFHVIOH[HUDFRPZHESGI:KLWH3DSHU6:0.H\7UHQGV6KDN\)RXQGDWLRQVSGI SURYLGLQJ
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,Q VXFK DQ HQYLURQPHQW ERWK OLFHQVHHV DQG OHQGHUVZLOO JUDGXDOO\ UHFRJQL]H ,3






OHJDO IUDPHZRUN SRVVHVVHV VXIILFLHQW HODVWLFLW\ WR DFFRPPRGDWH WKH GHPDQGV RI WKH
LQFRPLQJWLGHRIVHFXUHGWUDQVDFWLRQVLQYROYLQJ,3OLFHQVHV7KLVDSSUDLVDOLVFDUULHGRXW
FRPSDUDWLYHO\LGHQWLI\LQJWKHNH\SLOODUVRIWKHQRUPDWLYHVWUXFWXUHVFXUUHQWO\LQIRUFH
LQ GLIIHUHQW MXULVGLFWLRQV DQG DVVHVVLQJ WKHLU UHVSHFWLYH PHULWV DQG VKRUWFRPLQJV
6XEVHTXHQWO\3DUW,,,VXJJHVWVGHWDLOHGOHJLVODWLYHUHIRUPSURSRVDOVWKDWGHOLQHDWHWKH




6HFXUHG WUDQVDFWLRQV ODZV DFURVV MXULVGLFWLRQV KDYH ORQJ UHFRJQL]HG ULJKWV DV
VXLWDEOHIRUPVRIFROODWHUDO7KHQRWLRQRIWDNLQJVHFXULW\LQ,3OLFHQVHVLVQHLWKHUQRYHO

HPSLULFDO GDWD %XVLQHVV 6RIWZDUH $OOLDQFH The Growing $1 Trillion Economic Impact of Software
KWWSVVRIWZDUHRUJZSFRQWHQWXSORDGVB6RIWZDUHB(FRQRPLFB,PSDFWB5HSRUWSGISURYLGLQJDQH[WHQVLYH
OLVWRIHPSLULFDOVXUYH\VGHWDLOLQJWKHGLIIHUHQFHLQFRQVXPHUDQGHQWHUSULVHVRIWZDUHPDUNHWV2UELV5HVHDUFK
Global Enterprise Software Market (By Segment, Industry Verticals, Geography and Vendors) and Forecast to 





,17(51$7,21$/ ,17(5(676 ,1 02%,/( (48,30(17 $1' 35272&2/ 7+(5(72 21 0$77(56 63(&,),& 72
$,5&5$)7(48,30(172)),&,$/&200(17$5<GHG5R\*RRGHTransnational Commercial Law 
and the Influence of the Cape Town Convention and Aircraft Protocol&$1%86/-&KDUOHV






± ± DQDO\]LQJ WKH ODZ LQ WKH8QLWHG6WDWHV 3HWHU 3LFKWCollateralizing IP Licenses: 
Present Deficiencies and Proposals for Reform$,3/$4-SURYLGLQJDde lege ferenda 
DQDO\VLVRI8&&7RVDWRSecurity Interests over IPRs in Italysupra QRWHDW±DQDO\]LQJWKHODZLQ
,WDO\)RUDULFKFROOHFWLRQRISULPDU\VRXUFHVUHJXODWLQJ,3OLFHQVHVDQGWKHWDNLQJRIVHFXULW\LQWKHVHDVVHWV
DFURVVMXULVGLFWLRQVVHH$,33,Contracts Regarding Intellectual Property Rights (assignments and licenses) and 
Third Parties (Q190) ODVW YLVLWHG )HE   KWWSDLSSLRUJFRPPLWWHHFRQWUDFWVUHJDUGLQJLQWHOOHFWXDO





'$9,'%52:1$8675$/,$1 3(5621$/ 3523(57< 6(&85,7,(6/$: G HG  SURYLGLQJ D SULPH RQ
$XVWUDOLDQ ODZ/28,6(*8//,)(5*22'(21/(*$/352%/(062)&5(',7$1'6(&85,7< WK HG
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LQIRUP LWV OHJDO UHJLPH'HVSLWH VXFK IXQGDPHQWDO GLYHUJHQFHV D IXQFWLRQDO FRUH LV
XELTXLWRXVO\ UHFRJQL]HGD OLFHQVH LVD WUDQVDFWLRQ WKURXJKZKLFKD OLFHQVRUJUDQWV D
OLFHQVHHSHUPLVVLRQ WRSHUIRUPDFWLRQV WKDWZRXOGRWKHUZLVH LQIULQJH WKH OLFHQVHG,3
ULJKW
6HFRQGDOLFHQVHDJUHHPHQWper se GRHVQRWFUHDWHDVHFXULW\LQWHUHVWLQWKHUHVXOWLQJ
OLFHQVH VHFXULQJ WKH REOLJDWLRQV WKDW WKH OLFHQVHH PLJKW RZH WR WKH OLFHQVRU 7KLV
SRVWXODWH LV FRQVSLFXRXV LQ OHJDO RUGHUV WKDW RQO\ UHFRJQL]H D numerus clausus RI







/$:'5$)7&20021)5$0(2)5()(5(1&( ,; &KULVWLDQ YRQ %DU	 (ULF &OLYH HGV  RIIHULQJ D
FRPSDUDWLYHDVVHVVPHQWRIWKHVHFXUHGWUDQVDFWLRQVODZVSUHVHQWO\LQIRUFHLQDOO(XURSHDQFLYLOODZMXULVGLFWLRQV
  ,QHYHU\ MXULVGLFWLRQ WKHERG\RIUXOHVJRYHUQLQJ,3OLFHQVHV LVFRPSULVHGRIQRUPVVWHPPLQJIURP
PXOWLSOHEUDQFKHVRIWKHODZLQFOXGLQJFRQWUDFWODZ,3ODZODERUODZFRPSHWLWLRQODZDQGFRQVXPHUODZSee
1,00(5$1''2''supraQRWH(UURU%RRNPDUNQRWGHILQHG± -DFTXHV'H:HUUDThe Need to 
Harmonize Intellectual Property Licensing Law: A European Perspective in 5(6($5&+ +$1'%22. ,1
,17(//(&78$/ 3523(57< /,&(16,1*  -DFTXHV 'H :HUUD HG  GHVFULELQJ WKLV FRQIOXHQFH )RU
VLPSOLFLW\WKURXJKRXWWKLVDUWLFOHWKLVOHJDOUHJLPHLVUHIHUUHGWRDV³,3/ODZ´
  See generally/8&,(*8,%$8/7	3%+8*(1+2/7=678'<217+(&21',7,216$33/,&$%/(72
&2175$&765(/$7,1*72,17(//(&78$/3523(57<,17+((8523($181,21SURYLGLQJD(XURSHDQ
ODZSHUVSHFWLYH1LNKLO.ULVKQDPXUWK\Intellectual Property Licensing in Indiain5(6($5&++$1'%22.21
,17(//(&78$/3523(57</,&(16,1*  SURYLGLQJDQ ,QGLDQ ODZSHUVSHFWLYH1,00(5	 '2''
supra QRWH ± SURYLGLQJD8QLWHG6WDWHV ODZSHUVSHFWLYH6KLQWR7HUDPRWR Intellectual 
Property Licensing in Japanin5(6($5&++$1'%22.21,17(//(&78$/3523(57</,&(16,1*-DFTXHV




%ULGJHHWDOFormalism, Functionalism, and Understanding the Law of Secured Transactions0&*,///-




  See, e.g.8&&GHILQLQJ³VHFXULW\LQWHUHVW´DV³DQLQWHUHVWLQSHUVRQDOSURSHUW\RUIL[WXUHV
ZKLFKVHFXUHVSD\PHQWRUSHUIRUPDQFHRIDQREOLJDWLRQ´see also :HLVHsupraQRWHDW±VKRZLQJ
WKDW WKH OLFHQVH FRQWUDFW DUFKHW\SH GLIIHUV IXQGDPHQWDOO\ IURP WKDWRI VHFXUHG WUDQVDFWLRQV ,Q$XVWUDOLD VHH
Personal Property Securities Act 2009&WKVD,Q,WDO\VHH,WDOLDQ&LYLO&RGHDUWVee
generally $ 9HQH]LDQR Secured Transactions Law Reform: Principles, Policies and Practice in ,7$/,$1
6(&85(' 75$16$&7,216 /$:²7+( 1((' )25 5()250  /RXLVH *XOOLIHU 	 2UNXQ $NVHOL HGV 
SURYLGLQJDEURDGRYHUYLHZRIVHFXUHGWUDQVDFWLRQVODZLQ,WDO\
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7KH QDWXUDO VWDUWLQJ SRLQW RI WKH SUHVHQW HQTXLU\ LV DQ HYDOXDWLRQ RIZKHWKHU ,3
OLFHQVHVDUHFDSDEOHRIEHLQJWKHREMHFWRIDVHFXULW\LQWHUHVW7KLVPDWWHULVVXEMHFWWR
PDUNHGO\GLIIHUHQWUXOHVWKDWYDU\LQERWKVRXUFHDQGVXEVWDQFHDFURVVMXULVGLFWLRQV













DQG DGGUHVVHV WKLV PDWWHU HLWKHU H[SUHVVO\ RU LPSOLFLWO\ ,Q $XVWUDOLD WKH 3HUVRQDO
3URSHUW\6HFXULWLHV$FW$8336$HVWDEOLVKHVWKDWVHFXULW\FDQEHWDNHQLQDOO




/6FKZDUF]What Is Securitization: And for What Purpose6&$//5(9SURYLGLQJDJHQHUDO
WKHRU\RQVHFXULWL]DWLRQDQGDQH[KDXVWLYHELEOLRJUDSK\'RY6RORPRQ	0LULDP%LWWRQIntellectual Property 
Securitization&$5'2=2$576	(17/-
   See7KH3DWHQWV$FWFD(QJsee also5,&+$5'0,//(5(7$/7(55(//
217+(/$:2)3$7(176WKHG'DYLHVsupraQRWHDW7KRPDVsupraQRWHDW
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H[FOXVLYHO\ E\ JHQHUDO SURSHUW\ ODZ WHQHWV )RU H[DPSOH LQ ,WDO\ DEVHQW H[SUHVV




  $8336$   see also &DQWDWRUH supra QRWH  DW  H[SRXQGLQJ WKH GHILQLWLRQV RI ³SHUVRQDO
SURSHUW\´³OLFHQFH´DQG³LQWHOOHFWXDOSURSHUW\OLFHQFH´
  See 1,00(5 	 '2'' supra QRWH (UURU %RRNPDUN QRW GHILQHG  ± ;XDQ7KDR
1JX\HQCollateralizing Intellectual Property*$/5(91LPPHUsupraQRWHDW±3LFKW
supraQRWH(UURU%RRNPDUNQRWGHILQHGDW-HQQLIHU6DUQHOOLGrasping for Air: Revised Article 9 and 
Intellectual Property in an Electronic World8&/$(17/5(9:HLVHsupraQRWHDW±

  See &LQFRP 6\V ,QF Y 1RYHOLV &RUS  )G   WK &LU  UHVWDWLQJ WKDW WKH





OLFHQVHVSee1,00(5	'2''supra QRWH(UURU%RRNPDUNQRWGHILQHG DW   SURYLGLQJ DGHWDLOHG
DQDO\VLVRIUHFHQWDXWKRULWLHV%\FRQWUDVWXQGHU86&WKHGHIDXOWUXOHVIRUH[FOXVLYHFRS\ULJKW
OLFHQVHVLVWKDWWKH\DUHWUDQVIHUDEOH1RWDEO\WKHDEVROXWHQDWXUHRIWKLVUXOHZDVFRQWURYHUVLDOO\FRPSUHVVHGLQ
*DUGQHUY1LNH,QF)GWK&LUSee also $OLFH+DHPPHUOLWhy Doctrine Matters: Patent 
and Copyright Licensing and the Meaning of Ownership in Federal Context&2/80-/	$576±
DQDO\]LQJWKHOHJDOUHJLPHDSSOLFDEOHWRWUDQVIHUVRIH[FOXVLYHFRS\ULJKWOLFHQVHVDQGFULWLFL]LQJWKHUDWLR
GHFLGHQGLLQ*DUGQHU
  7KURXJKRXW WKLV DUWLFOH WKH WHUP ³FUHDWLRQ´ UHIHUV WR WKH DFW E\ ZKLFK D VHFXULW\ LQWHUHVW EHFRPHV
HIIHFWLYHEHWZHHQJUDQWRUDQGVHFXUHGFUHGLWRU7KHWHUP³SHUIHFWLRQ´UHIHUVWRWKHDFWE\ZKLFKDVHFXULW\LQWHUHVW
EHFRPHV HIIHFWLYH DJDLQVW WKLUG SDUWLHV 7KLV WHUPLQRORJLFDO FKRLFH LV DOLJQHG ZLWK WKDW RI WKH 81&,75$/
Legislative Guide on Secured Transactionssupra QRWH,,±H[SODLQLQJWKHUDWLRIRUWKLVWHUPLQRORJ\
DQG SURYLGLQJ DQ H[WHQVLYH H[SODQDWLRQ RI WKH GLIIHUHQW DSSURDFKHV WRZDUGV FUHDWLRQ DQG SHUIHFWLRQ DFURVV








  )RU GHWDLOHG FRPPHQWDU\ VHH 1LPPHU supra QRWH  DW ± 7KRPDV ( 3ODQN The Limited 




VHFXULW\RYHUULJKWVRWKHUWKDQUHFHLYDEOHVSee7RVDWRSecurity Interests over IPRs in Italysupra QRWHDW
DQDO\]LQJVFKRODUO\YLHZVDQGSULPDU\VRXUFHV5HFHQWO\QHZW\SLILHGGHYLFHVKDYHEHHQLQWURGXFHGWKDWDUH
WKHRUHWLFDOO\VXLWDEOHWRWDNHVHFXULW\RYHU,3OLFHQVHVSee generally*LXOLDQR*&DVWHOODQRThe New Italian Law 
for Non-Possessory Pledges: A Critical Assessment%877(5:257+-,17¶/%$1.,1*	),1/
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DVVHWV FRQWLQXHV WR FOLPE 6HFRQG WKH SROLF\ FKRLFH WR DQFKRU WKH YLDELOLW\ RI ,3
OLFHQVHVDVFROODWHUDOWRWKHLUDOLHQDELOLW\FRQFHDOVVXEVWDQWLDOFKDOOHQJHVXQGHUDPDQWOH
RI DSSDUHQW VLPSOLFLW\ 6XFK DQ DSSURDFK LV HQWLUHO\ UHOLDQW RQ D SUHFLVH DQG OXFLG
GHILQLWLRQRIWKHFRQFHSWRIDOLHQDELOLW\0RUHRYHULWLPSOLHVWKDWWKDWWKHVHDVVHWVDUH
GHYRLG RI YDOXH DV VHFXULW\ EH\RQG ZKDW FDQ EH REWDLQHG XSRQ WKHLU GLVSRVDO DQ
DVVXPSWLRQ WKDW EHWUD\V D VLPSOLVWLF DQG IODZHG WKHRUL]DWLRQ RI VHFXUHG WUDQVDFWLRQV
ODZ 7KLUG LW LV KLJKO\ SUREOHPDWLF WKDW ZLWKLQ D VLQJOH MXULVGLFWLRQ OLFHQVHV RI
GLIIHUHQW,3ULJKWVPD\EHVXEMHFWWRGLYHUJLQJUXOHVUHJDUGLQJZKHWKHUWKH\FDQEHXVHG
DVFROODWHUDO7KLVIUDJPHQWDWLRQPXGGOHVWKHOHJDOV\VWHPLQTXHVWLRQDQGDPSOLILHVWKH







WKH FUHDWLRQRI VHFXULW\ ULJKWV LQ ,3 OLFHQVHV7KHVH DVVHWV DUH VXEMHFWHG WR WKH UXOHV
JHQHUDOO\DSSOLFDEOHWRDOOLQWDQJLEOHVDQGRQO\VHOGRPDWWUDFWad hocQRUPV,3/ODZ
QHLWKHU DWWHPSWV WR LQWURGXFH VSHFLDO VHFXULW\ GHYLFHV IRU WKHVH DVVHWV QRU GRHV LW
PHDQLQJIXOO\VXSSOHPHQWWKHUHJLPHHVWDEOLVKHGE\VHFXUHGWUDQVDFWLRQVODZ7KHVROH
H[FHSWLRQLVLWVSUHVFULSWLRQRIIRUPUHTXLUHPHQWV7KLVLVWUXHERWKLQMXULVGLFWLRQVWKDW
KDYH DGRSWHG D IXQFWLRQDO DSSURDFK WR VHFXUHG WUDQVDFWLRQV DQG LQ WKRVH WKDW KDYH
UHWDLQHG D IRUPDOLVW FKDUDFWHU:LWK UHJDUG WR FUHDWLRQ WKH FRQIOXHQFH RI VHFXUHG

  7RVDWRSecurity Interests over IPRs in Italysupra QRWHDW
  +(51$1'2'(62727+(0<67(5<2)&$3,7$/:+<&$3,7$/,6075,803+6,17+(:(67$1'
)$,/6(9(5<:+(5((/6(LQWURGXFLQJWKLVSKUDVHWRGHVLJQDWHDVVHWVWKDWFDQQRWHDVLO\EHERXJKW
VROG YDOXHG RU XVHG DV DQ LQYHVWPHQW )RU DQ DQDO\VLV LQ WKH FRQWH[W RI VHFXUHG WUDQVDFWLRQV VHH JHQHUDOO\
*LXOLDQR*&DVWHOODQRReforming Non-Possessory Secured Transactions Laws: A New Strategy?02'/
5(9±
  6HHsupra WH[WDFFRPSDQ\LQJQRWH




6WDWHV ,3/ODZ7RVDWRSecurity Interests over IPRs in Italysupra QRWHDW±GHWDLOLQJ IRUPDOLWLHV
SUHVFULEHGE\,WDOLDQ,3/ODZ
Accepted for Publication  
- Duke University School of Law -  










WUDQVDFWLRQV ODZ QRU ,3/ ODZ H[SUHVVO\ UHJXODWHV HLWKHU SHUIHFWLRQ RU SULRULW\ IRU
VHFXULW\LQWHUHVWVLQOLFHQVHV$EVHQWH[SOLFLWQRUPDWLYHJXLGDQFHVRPHFRPPHQWDWRUV




WR WKH WDNLQJRIVHFXULW\ LQ WKHVHDVVHWVE\DQDORJ\7KHUHVXOW LVDSLHFHPHDO OHJDO
















SDWHQW OLFHQVHV DQG WUDGH PDUN OLFHQVHV 7KLV QRUPDWLYH IUDJPHQWDWLRQ UHGXFHV
HIILFLHQF\DQGUDLVHVWUDQVDFWLRQFRVWVDQGRYHUDOOFRPSOH[LW\DVRXWOLQHGLQ6XESDUW$

  ,W VKRXOG EH QRWHG WKDW ,WDOLDQ VHFXUHG WUDQVDFWLRQV ODZ GRHV QRW FRQFHSWXDOO\ VHYHU FUHDWLRQ DQG
SHUIHFWLRQ%RWKRFFXUFRQFXUUHQWO\ZKHQDVHFXULW\DJUHHPHQWLVYDOLGO\VWLSXODWHGE\WKHSDUWLHVSee7RVDWR
Security Interests over IPRs in Italysupra QRWHDW±
  See7RVDWRSecurity Interests over IPRs in Italysupra QRWHDWSURYLGLQJDGHWDLOHGDQDO\VLV
RIWKLVGRFWULQDOGHEDWHDQGVXJJHVWLQJOHJDOUHIRUPV
  See generally+DHPPHUOLsupra QRWHVXJJHVWLQJWKDWH[FOXVLYHSDWHQWOLFHQVHVVKRXOGEHWUHDWHG
DQDORJRXVO\WRH[FOXVLYHFRS\ULJKWOLFHQVHV
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RI WKLV 3DUW 7KHVH GHILFLHQFLHV DUH H[DFHUEDWHG E\ WKH GLVVLPLODULWLHV EHWZHHQ WKH
VXEVWDQWLYH UXOHV DQG ILOLQJ V\VWHPV RI 8&& DQG WKH 86 &RS\ULJKW $FW DQG WKH
DEVHQFHRILQIRUPDWLRQVKDULQJPHFKDQLVPVWREULGJHWKLVFKDVP




XOWHULRUQRUPDWLYH OD\HU WKHFRUQHUVWRQHRIZKLFK LV WKH UHTXLUHPHQW WR ILOH VHFXULW\
LQWHUHVWVLQWKH&RPSDQLHV&KDUJHV5HJLVWHUIRUSHUIHFWLRQ&RH[WHQVLYHO\WKH8.
3$ HVWDEOLVKHV WKDW SULRULW\ RI VHFXULW\ LQWHUHVWV LQ SDWHQW OLFHQVHV LV FRQGLWLRQDO RQ














  See generally*8//,)(5supraQRWH±




Security Interests over IPRs in the UKsupra QRWHDW±7KRPDVsupraQRWHDW±
  6SHFLILFDOO\ RQ WKH SRWHQWLDO FRQIOLFWV EHWZHHQ WKH8.3DWHQW5HJLVWHU DQG WKH&RPSDQLHV&KDUJHV






  7RZQHQGsupraQRWHDWSee'DYLHVsupra QRWHDWHTXDWLQJWKHWDNLQJRIVHFXULW\LQ,3
DVVHWV WR D ³OHDS RI IDLWK´But see 9DQ\D %URPILHOG 	 -RKQ 5XQHFNOHV Taking Security over Intellectual 
Property: A Practical Overview(85,17(//35235(9  DUJXLQJ WKDW WKHVHQRUPDWLYH
GHILFLHQFLHVDUHQRWSUREOHPDWLF-HUHP\'UHZ	0DWWKHZ6WDUPHUTaking Security over Intellectual Property–
A Pragmatic Approach to Releasing Value from Hidden Assets-2),17¶/%$1.,1*	),1/





 &WK ± See also $QWKRQ\ - 'XJJDQPatent Security Interests: Costs and Benefits of Alternative 
Registration Regimes&$1%86/-±DQDO\]LQJWKH$XVWUDOLDQUHJLPHIRUWDNLQJVHFXULW\LQ
SDWHQWVSULRUWRWKH$8336$
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$FFRUGLQJO\ WKH $8336$ QRZ UHJXODWHV WKH SHUIHFWLRQ DQG SULRULW\ RI VHFXULW\
LQWHUHVWVLQ,3OLFHQVHV,3/ODZFRQWLQXHVWRJRYHUQLVVXHVUHJDUGLQJWKHH[LVWHQFHDQG
YDOLGLW\ RI WKHVH DVVHWV DQG FRPSHWLQJ RZQHUVKLS DQG OLFHQVH FODLPV 7KRXJK QRW
GHYRLG RI FKDOOHQJHV WKLV GLYLVLRQ RI FRPSHWHQFHV VSDZQV D V\VWHP LQ ZKLFK DQ
LQWHUHVWHGOHQGHUFDQDFFHVVDOOUHOHYDQWLQIRUPDWLRQUHJDUGLQJVHFXULW\LQWHUHVWVIURP
WKH $XVWUDOLDQ 3HUVRQDO 3URSHUW\ 6HFXULW\ 5HJLVWHU +RZHYHU WKH TXDOLW\ DQG
VXEVWDQFH RI WKH ULJKWV KHOG E\ WKH OLFHQVHH DQG WKH XQGHUO\LQJ ,3 LWVHOI PXVW EH
DVVHVVHG E\ UHIHUHQFH WR WKH DSSOLFDEOH ,3/ QRUPV DQG ,3 VWDWXWHV RIWHQ UHTXLULQJ
VHDUFKHVRIWKHUHOHYDQWVSHFLDOLVWUHJLVWHUV
7KH SUHFHGLQJ FRPSDUDWLYH DQDO\VLV UHYHDOV WKDW WKH OHJDO IUDPHZRUNV SUHVHQWO\
JRYHUQLQJWKHFUHDWLRQSHUIHFWLRQDQGSULRULW\RIVHFXULW\LQWHUHVWVLQ,3OLFHQVHVVXIIHU







FRQWULEXWLRQV RI WKHVH WZR QRUPDWLYH VWUHDPV LV D FKDOOHQJLQJ HQGHDYRU IRU PRVW
OHJLVODWRUV$WRQHH[WUHPHWKHVHDVVHWVDUHYDFXRXVO\VXEMHFWHGWRWKHJHQHUDOVHFXUHG




LUUHFRQFLODEOHZLWK WKH OHJDO UHJLPH HVWDEOLVKHG IRU DOO RWKHU WDQJLEOH DQG LQWDQJLEOH
DVVHWV
6HFRQGWKHGLDORJXHEHWZHHQVHFXUHGWUDQVDFWLRQVODZDQG,3/ODZLVDV\QFKURQRXV
DQG LQHIIHFWXDO 7KHVH WZR QRUPDWLYH VWUHDPV VHOGRP RSHUDWH LQ FRQFHUW DQG
LQIRUPDWLRQVKDULQJPHFKDQLVPVDUHHLWKHUPLVVLQJRULQDGHTXDWH7KHUHVXOWLVDOHJDO
IUDPHZRUN IRU WDNLQJ VHFXULW\ LQ ,3 OLFHQVHV ULGGOHGZLWK ODFXQDH DQG XQFHUWDLQWLHV
0RUHRYHULWRIWHQ\LHOGVLQFRQVLVWHQWUHJLPHVWKHUXOHVRIZKLFKYDU\GHSHQGLQJRQWKH








  See5REHUW%XUUHOO	0LFKDHO+DQGOHUThe PPSA and Registered Trade Marks: When Bureaucratic 
Systems Collide 816:/-    VXJJHVWLQJ WKDW GHWHUPLQDWH HOHPHQWV RI WKH SUHH[LVWLQJ
V\VWHPKDYHPDQDJHGWRVXUYLYHDQGPLJKWXQGHUPLQHWKHQHZIUDPHZRUNHQDFWHGE\WKH$8336$
  See&DQWDWRUHsupra QRWHDW±
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- Duke University School of Law -  

















3ULRU WR DQ\ VXEVWDQWLYH DQDO\VLV RI WKH SULYDWH LQWHUQDWLRQDO ODZ IUDPHZRUN IRU
VHFXUHG WUDQVDFWLRQV LQYROYLQJ ,3 OLFHQVHV DSUHOLPLQDU\REVHUYDWLRQPXVWEHQRWHG
7KRXJKWKHUHLVDFOHDUGLVWLQFWLRQEHWZHHQWDNLQJVHFXULW\LQDQ,3ULJKWDQGLQDQ,3




  See5LFKDUG.RKQCurrent Issues in Cross-Border Asset-Based Lending: Lessons from the Field on the 




  7KLVWUHQGHPHUJHVOXFLGO\IURPWKHOLWHUDWXUHWKDWGHOYHVLQWRWKHPDQDJHPHQWRI,3DVVHWVSee generally
29(*5$1675$1'7+((&2120,&6$1'0$1$*(0(172),17(//(&78$/3523(57<&+5,6723+(5
0$< 7+( */2%$/ 32/,7,&$/ (&2120< 2) ,17(//(&78$/ 3523(57< 5,*+76 7+( 1(: (1&/2685(6"
'DYLGsupra QRWH
  See generally 3HGUR $OEHUWR 'H 0LJXHO $VHQVLR The Law Governing International Intellectual 
Property Licensing Agreements (A Conflict of Laws Analysis) in5(6($5&++$1'%22.21 ,17(//(&78$/
3523(57< /,&(16,1*  -DFTXHV GH :HUUD HG  SURYLGLQJ DQ H[KDXVWLYH DQDO\VLV RI WKH SULYDWH
LQWHUQDWLRQDOUXOHVIRU,3OLFHQVHVLQWKH(XURSHDQ8QLRQ&DUPHQ2WHUR*DUFtD&DVWULOOyQChoice of Law in IP: 
Rounding off Territoriality in5(6($5&++$1'%22.21&5266%25'(5(1)25&(0(172) ,17(//(&78$/
3523(57<  ± 3DXO /& 7RUUHPDQV HG  DQDO\]LQJ UHFHQW LQLWLDWLYHV WR GHYHORS WKH
LQWHUQDWLRQDOSULYDWHODZIUDPHZRUNIRUFRQWUDFWVGHDOLQJ LQ,3ULJKWV3DXO/&7RUUHPDQVQuestioning the 
Principles of Territoriality: the Determination of Territorial Mechanisms of Commercialisationin&23<5,*+7
/$:$+$1'%22.2)&217(0325$5<5(6($5&+3DXO/&7RUUHPDQVHGH[SORULQJWKHOLPLWDWLRQ
RIlex loci protectionisDVDQDSSOLFDEOHODZUXOHIRU,3FRQWUDFWV*UDHPH%'LQZRRGLHDeveloping a Private 
International Intellectual Property Law: The Demise of Territoriality:0	0$5</5(9
KLJKOLJKWLQJ WKH GLIIHUHQW VSHHG DW ZKLFK SXEOLF LQWHUQDWLRQDO ,3 ODZ DQG SULYDWH LQWHUQDWLRQDO ,3 ODZ KDYH
GHYHORSHG3DXO/&7RUUHPDQVLicenses and Assignments of Intellectual Property Rights under the Rome I 
Regulation  - 35,9 ,17¶/ /   DQDO\]LQJ VSHFLILFDOO\ WKH DSSOLFDEOH ODZ UXOHV HQDFWHG E\ WKH
(XURSHDQ8QLRQ5RPH,5HJXODWLRQIRUOLFHQVHFRQWUDFWV




  Seesupra 3DUW,,
  See.212supraQRWHDW±
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GUDZQ EHWZHHQ FRQWUDFWXDO DQG SURSULHWDU\PDWWHUV 7KH IRUPHU FRQFHUQ WKHPXWXDO
ULJKWVDQGREOLJDWLRQVRIWKHSDUWLHVXQGHUWKHLUDJUHHPHQW)RUFRQWUDFWXDOPDWWHUVDQ
HVWDEOLVKHGSULYDWHLQWHUQDWLRQDOODZWHQHWLVWKDWSDUWLHVPD\GHVLJQDWHZKLFKHYHUODZ




WKUHH DOWHUQDWLYH DSSURDFKHV H[LVW DFURVV MXULVGLFWLRQV ZKHQ ,3 DVVHWV DUH XVHG DV
FROODWHUDO 7KH ILUVW SURYLGHV WKDW WKH ODZ DSSOLFDEOH WR D VHFXULW\ LQWHUHVW LQ WKHVH
LQWDQJLEOHVLVWKDWRIWKH6WDWHSURWHFWLQJWKHUHOHYDQW,3ULJKWWKHlex loci protectionis 
DSSURDFK7KLVQRUPDWLYHVROXWLRQLVSUHYDOHQWDFURVV MXULVGLFWLRQVLQ(XURSH6RXWK
$PHULFDDQG$VLD










RIWKHSDUWLHVDQGDOOUHPHGLDOULJKWVDQGREOLJDWLRQVSee generally0LFKHO'HVFKDPSVConflict-of-Laws Rules 
for Security Rights: What Should Be the Best Rules(&)5&KDUOHV:0RRQH\-UChoice-Of-
Law Rules for Secured Transactions: An Interest-Based and Modern Principles-Based Framework for 
Assessment81,)250/5(9
  7KHWHQHWWKDWSDUWLHVDUHIUHHWRGHVLJQDWHDODZRIWKHLUFKRRVLQJWRJRYHUQWKHLUFRQWUDFWLVDFFHSWHG
DFURVV MXULVGLFWLRQVSee generally0R=KDQJParty Autonomy and Beyond: An International Perspective of 





RI/DZV@  DUW  -DSDQ%\ FRQWUDVW WKHUH LV VLJQLILFDQW GLVKDUPRQ\ DFURVV MXULVGLFWLRQV UHJDUGLQJ WKH
PDQGDWRU\UXOHVWKDWGHWHUPLQHWKHODZDSSOLFDEOHWRFRQWUDFWXDOPDWWHUVZKHQSDUWLHVGRQRWGHVLJQDWHZKLFKODZ
JRYHUQV WKHLU DJUHHPHQWSee generally3HGUR$OEHUWR'H0LJXHO$VHQVLRApplicable Law in the Absence of 
Choice to Contracts Relating to Intellectual or Industrial Property Rights in <($5%22. 2) 35,9$7(
,17(51$7,21$//$:92/80(;$QGUHD%RQRPL	3DXO9RONHQHGVIRFXVLQJRQWKHODZDSSOLFDEOH
WR FRQWUDFWXDO PDWWHUV ZKHQ SDUWLHV RPLW WR GHVLJQDWH DQ DSSOLFDEOH ODZ +RZHYHU WKLV LV SXUHO\ D SULYDWH
LQWHUQDWLRQDOODZPDWWHUDQGLWIDOOVRXWVLGHWKHVFRSHRIWKHSUHVHQWHQTXLU\
  See generally'HVFKDPSVsupraQRWH0RRQH\supraQRWH
  See.212supraQRWHDW±
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RIleges loci protectionis UXOHVPLJKWDOVREHFKDOOHQJLQJLQWKHFRQWH[WRILQVROYHQF\
SURFHHGLQJVDVWKHHQIRUFHPHQWRIHDFKVHFXULW\ULJKWSXUVXDQWWRLWVDSSOLFDEOHQDWLRQDO
ODZPLJKWSURYHLUUHFRQFLODEOHZLWKWKDWJRYHUQLQJWKHLQVROYHQF\LWVHOI
7KHVHFRQGDSSURDFK LV WRDSSO\ WKH ODZRI WKH MXULVGLFWLRQZKHUH WKHJUDQWRU LV














  See6WHIDQLD%DULDWWLThe Law Applicable to Security Interests in Intellectual Property Rights-35,9
,17¶//
  See /RULQ %UHQQDQ, ,QWHOOHFWXDO 3URSHUW\ )LQDQFLQJ $Q 2YHUYLHZ ± 0DU   SDSHU
SUHVHQWHG DW 81&,75$/ 7KLUG ,QWHUQDWLRQDO &ROORTXLXP RQ 6HFXUHG 7UDQVDFWLRQV








  See8&&Esee generally5\DQ(%XOOOperation of the New Article 9 Choice of 
Law Regime in an International Context7(;/5(93HWHU/0XUUD\Choice of Law and Article 
9: Situs or Sense+2)675$/5(9±3DXO-3HWLWChoice of Law under Article Nine of the 
UCC/2<8&+,/-
  See521$/'&&&80,1*(7$/3(5621$/3523(57<6(&85,7</$:FKGHG
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LI WKHZKROH WUDQVDFWLRQZHUH FRQFOXGHG LQ D MXULVGLFWLRQ WKDW DGRSWV WKH ODZ RI WKH
JUDQWRUDSSURDFK
7KH WKLUG DSSURDFK LQYROYHV SDUWLWLRQLQJ VHFXUHG WUDQVDFWLRQV LQWR GLVFUHWH
IXQFWLRQDO VHJPHQWV DQG FKRRVLQJ GLIIHUHQW DSSOLFDEOH ODZ UXOHV IRU HDFK RQH WKH
ELIXUFDWHGDSSURDFK7KHPRVWQRWDEOHH[DPSOHRIWKHELIXUFDWHGDSSURDFKLVIRXQG
LQ WKH$8336$8QGHU$8336$DVDJHQHUDO UXOH WKHUHOHYDQW ODZWR
GHWHUPLQH WKHYDOLGLW\SHUIHFWLRQDQGSULRULW\RID VHFXULW\ LQWHUHVW LQ ,3 ULJKWV DQG






SXEOLF UHJLVWUDWLRQRU UHFRUGLQJRI WKH VHFXULW\ LQWHUHVWRURIDQRWLFH UHODWLQJ WR WKH
VHFXULW\LQWHUHVW>@´
6HFWLRQ  $8336$ DWWHPSWV WR VWULNH D EDODQFH EHWZHHQ WKH lex loci 
protectionis DQGWKHODZRIWKHJUDQWRUDSSURDFKHVDVDGYRFDWHGE\OHJDOVFKRODUVLQ
UHFHQWSDVW1HYHUWKHOHVVWKH$XVWUDOLDQOHJLVODWXUHHOHFWHGWROLPLWWKHVFRSHRIWKLV
ELIXUFDWHG UHJLPH WR UHJLVWHUHG ,3 ULJKWV DQG WKHLU OLFHQVHV LPSO\LQJ WKDW LW LV
XQZDUUDQWHGIRUXQUHJLVWHUHG,3ULJKWVDQGWKHLUOLFHQVHV5HJDUGOHVVRIZKHWKHUWKLV
FKRLFHSDVVHVPXVWHUIURPDVXEVWDQWLYHVWDQGSRLQWLWVFRQVHTXHQFHLVWKDW,3OLFHQVHV
DUH QRW VXEMHFW WR D XQLWDU\ SULYDWH LQWHUQDWLRQDO ODZ UHJLPH XQGHU WKH $8336$
UHGXFLQJWKHYLDELOLW\RIDQ,QWHUQDWLRQDO,33RUWIROLRDVFROODWHUDO
7KLV ODQGVFDSH OHQGV LWVHOI WR WZRREVHUYDWLRQV)LUVW WKHXQGHUGHYHORSPHQW DQG
SURIRXQGGLVKDUPRQ\RI WKHSULYDWH LQWHUQDWLRQDO ODZUXOHV IRU WKH WDNLQJRIVHFXULW\
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VHFXULW\ LQ ,3 OLFHQVHV VXIIHUV IURP VXEVWDQWLYH VKRUWFRPLQJV DQG LQWHUQDWLRQDO




LQ SXUVXLW RI WKLV REMHFWLYHZRXOG QHHG WR EH WDLORUHG WR WKHLU EURDGHU SURSHUW\ ODZ
IUDPHZRUNV UDWKHU WKDQ DZNZDUGO\ DWWHPSW WR PLPLF UXOHV GHYHORSHG IRU GLIIHUHQW
V\VWHPV0RUHRYHU WKHEUHDGWKDQGGHSWKRI WKHLQWHUYHQWLRQVUHTXLUHGZRXOGYDU\






7KH ILUVW VXEVWDQWLYH LVVXH WKDW ZRXOG QHHG WR EH DGGUHVVHG LQ D K\SRWKHWLFDO
OHJLVODWLYHUHIRUPZRXOGEHZKHWKHU,3OLFHQVHVFDQEHWKHREMHFWRIDVHFXULW\LQWHUHVW
3UHOLPLQDULO\ LWZRXOG EH SDUDPRXQW IRU HDFK6WDWH WR FRPPLW WR WKH DGRSWLRQ RI D
XQLWDU\DSSURDFKUHJXODWLQJWKLVPDWWHUKRPRJHQHRXVO\IRUDOOOLFHQVHVUHJDUGOHVVRI
WKH XQGHUO\LQJ ,3 ULJKW 7KH LQFRQVLVWHQF\ WKDW SUHVHQWO\ DIIOLFWV WKH ODZ RI VHYHUDO
MXULVGLFWLRQV RQ WKLV PDWWHU DSSHDUV WR EH WKH SURGXFW RI D VHULHV RI KLVWRULFDO
XQFRRUGLQDWHGOHJLVODWLYHGHYHORSPHQWVUDWKHUWKDQWKHUHDOL]DWLRQRIDFRQVFLRXVSROLF\
FKRLFH
,W LV XQGHQLDEOH WKDW ,35V DUFKHW\SHV ZHDYHG KHWHURJHQHRXV SDWKV WKURXJKRXW
KLVWRU\ EHDU GLVWLQFW OHJDO IXQFWLRQV DQG SXUVXH GLIIHUHQW SROLF\ REMHFWLYHV
1HYHUWKHOHVVWKHVHGLVVLPLODULWLHVDUHLPPDWHULDOLQWKHFRQWH[WRIVHFXUHGWUDQVDFWLRQV
LQYROYLQJ ,3 OLFHQVHV DQG GR QRW ZDUUDQW D GLIIHUHQWLDWHG OHJDO UHJLPH $ VHFXULW\
LQWHUHVWLQWKHVHDVVHWVDLPVWRHQFXPEHUWKHGLUHFWDQGLQGLUHFWEHQHILWVWKDWDOLFHQVHH
REWDLQVIURPWKHSHUPLVVLRQWKDWOLHVDWWKHFRUHRIHDFKOLFHQVHDJUHHPHQW:KHWKHUWKH





DQG WKXV HTXDO OLPLWDWLRQV ZHUH H[WHQGHG WR OLFHQVHV RI WKHVH LPPDWHULDO JRRGV See generally 6+(50$1	
%(17/<supra QRWH'DYLGsupra QRWH3UDJHUsupra QRWH
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SDWHQW WUDGHPDUNV RU DQ\ RWKHU ,3 ODZ LV LQFRQVHTXHQWLDO %DVHG RQ WKLV
FRQFHSWXDOL]DWLRQ6WDWHVVKRXOGHQDFWDVLQJOHUXOHWKDWDSSOLHVKRPRJHQHRXVO\WRDOO
OLFHQVHV WUHDWLQJ WKHP DV D XQLIRUP OHJDO FDWHJRU\ UHJDUGOHVV RI WKH QDWXUH RI WKH
XQGHUO\LQJ,3ULJKW
+DYLQJHVWDEOLVKHGWKLVSUHOLPLQDU\SULQFLSOHDOHJLVODWLYHUHIRUPLQLWLDWLYHFRXOG
WKHQ SURFHHG WR WKH FDUGLQDO SROLF\ FKRLFH DUWLFXODWHG DERYH ZKHWKHU LW LV HYHU





WKLV VROXWLRQZRXOG EH XQVDWLVIDFWRU\/RRNLQJ SDVW WKH FODVVLILFDWRU\ FRQXQGUXPRI
GHILQLQJWKHOHJDOQDWXUHRI,3OLFHQVHVVXFKDUXOHZRXOGEHXQDSSHDOLQJGXHWRLWV
IRUPDOLVWLF FRQFHSWLRQ RI VHFXUHG WUDQVDFWLRQV ODZ DV XQIOLQFKLQJO\ DGKHUHQW WR WKH






WKH SXEOLF WKURXJK D YDULHW\ RI PHFKDQLVPV 0RUHRYHU WKH MXVWLILFDWLRQ IRU D




WUDQVIHUDEOH OLFHQVHV WREHXVHGDVFROODWHUDO6XFKDQRUPZRXOGEH IRXQGHGRQ WKH
QRWLRQ WKDW DVVHWV DUH LQWULQVLFDOO\ LQFDSDEOH RI SURYLGLQJ VHFXULW\ LI WKH\ FDQQRW EH
OLTXLGDWHGLQWKHHYHQWRIWKHGHIDXOWRIWKHGHEWRU
,W LVGHEDWDEOHZKHWKHU VXFKDSULQFLSOH\LHOGVDQHFRQRPLFDOO\HIILFLHQW VHFXUHG





8QLWHG6WDWHVODZSHUVSHFWLYH1RUPDQ6LHEUDVVH	$QWKRQ\'XJJDQIntellectual Property Dealings and the 
PPSA&RQWHFK(QWHUSULVHV/WGY9HJKHUE//& ,17(//3523-   SURYLGLQJD&DQDGLDQ ODZ
SHUVSHFWLYH





  2Q WKH OHJDOEDVLVRIPDQGDWRU\ UXOHV VHH JHQHUDOO\'XQFDQ.HQQHG\Distributive and Paternalist 
Motives in Contract and Tort Law, with Special Reference to Compulsory Terms and Unequal Bargaining Power
0'/5(9GLVFXVVLQJWKHV\VWHPLFIXQFWLRQRIPDQGDWRU\UXOHVSee also0DWWKLDV(6WRUPH
Freedom of Contract: Mandatory and Non-Mandatory Rules in European Contract /DZ(855(935,9$7(
/H[SORULQJWKHGLIIHUHQWW\SHVRIPDQGDWRU\UXOHVW\SLFDOO\HQFRXQWHUHGLQSULYDWHODZ
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HOHPHQW RI WKH DSSURDFK XQGHU VFUXWLQ\ LV WKDW LW LPEXHV WKH QRUPV JRYHUQLQJ WKH
DOLHQDELOLW\RIOLFHQVHVZLWKDQHZDQGXQFKDUWHGGLPHQVLRQ,QPRVWMXULVGLFWLRQVWKH
GHIDXOWUXOHLVWKDWOLFHQVHVDUHQRWWUDQVIHUDEOHZLWKRXWWKHFRQVHQWRIWKHOLFHQVRU7KLV
QRUP LV URRWHG LQ ERWK KLVWRULFDO FRQWH[W DQG FRQVLGHUDWLRQV RI PRGHUQ ODZ DQG
HFRQRPLFV1HYHUWKHOHVVLIWKLVUXOHZHUHWRLQGLUHFWO\EHFRPHWKHSUHVXPSWLYHUXOH




VXEPLWWHG WKDW VXFK D FKRLFHZRXOG EH WKH SUHIHUDEOH QRUPDWLYH VROXWLRQ EHFDXVH LW
ZRXOG FDUU\ WKH DGYDQWDJH RI VLPSOLFLW\ QHLWKHU FUHDWLQJ FODVVLILFDWRU\ LVVXHV QRU
QHFHVVLWDWLQJDVXEVWDQWLDOUHDVVHVVPHQWRIWKHGHIDXOWUXOHVJRYHUQLQJWKHWUDQVIHUDELOLW\
RI ,3 OLFHQVHV &ULWLFDOO\ D VHFXUHG WUDQVDFWLRQV ODZ SURYLVLRQ HVWDEOLVKLQJ WKDW DOO
OLFHQVHVFRXOGEHXVHGDVFROODWHUDOZRXOGQRWVSHDNWRZKHWKHUWKHVHDVVHWVFRXOGEH











ODZGUDZLQJEULJKW OHJLVODWLYH OLQHV WRGHPDUFDWH WKHLU UHVSHFWLYHGRPDLQV7KHDLP
VKRXOGEHIRUWKHIRUPHUWRJRYHUQDOOIDFHWVRIWKHWDNLQJRIVHFXULW\RYHUWKHVHDVVHWV







RI WKH SHUVRQ ZLWK ZKRP WKH\ ZHUH GHDOLQJ DFFRUGLQJO\ WKHVH DJUHHPHQWV ZHUH GHHPHG VWULFWO\ SHUVRQDO
FRQWUDFWVintuitu personae)RUDQDQDO\VLVRIWKHODZLQWKH8QLWHG6WDWHVVHH+DHPPHUOLsupra QRWHDW±
See also1,00(5	'2''supraQRWH(UURU%RRNPDUNQRWGHILQHG±'DQLHO$:LOVRQ
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WUDQVDFWLRQV ODZ VSHFLILFDOO\ WDLORUHG IRU ,3 OLFHQVHV 2Q WKH RWKHU DOO ,3/ ODZ
SURYLVLRQVWKDWSUHVHQWO\UHJXODWHWKHWDNLQJRIVHFXULW\RYHUOLFHQVHVZRXOGQHHGWREH
UHSHDOHGRU UHQGHUHGLQDSSOLFDEOH ,W LVVXEPLWWHGWKDWVXFKDQLQWHUYHQWLRQZRXOGEH
QHLWKHUGUDVWLFQRUGLVUXSWLYH$OORIWKHVHQRUPVDUHIRXQGLQ,3VWDWXWHVDQGWKHLUraison 










SXUH LQWDQJLEOHV WKDW DUH FRKHUHQWO\ SRVLWLRQHG ZLWKLQ WKH EURDGHU SURSHUW\ ODZ
IUDPHZRUN7KRXJKOLPLWHGDVVHWVSHFLILFSURYLVLRQVZRXOGEHUHTXLUHG WKHUHDUHQR
FRPSHOOLQJGRFWULQDORUSROLF\UHDVRQVQRWWREULQJWKHWDNLQJRIVHFXULW\LQ,3OLFHQVHV





2QO\ RQH WKRUQ\ DUHD ZLWKLQ WKH WKLFNHW RI ,3 OHJDO UHJLPHV ZRXOG UHPDLQ
RXWVWDQGLQJWKHUHODWLRQVKLSEHWZHHQVSHFLDOLVW,3UHJLVWHUVDQGWKHJHQHUDOUHJLVWUDWLRQ
V\VWHPVHVWDEOLVKHGE\VHFXUHGWUDQVDFWLRQVODZ6SHFLILFDOO\FRQIOLFWVPLJKWDULVHLQ






ZRXOG FRQWLQXH WR EH JRYHUQHG E\ WKH QRUPV RI WKH VSHFLDOLVW ,3 UHJLVWHU 3RWHQWLDO
OHQGHUV DQG WUDQVIHUHHV ZRXOG QHHG WR EH GXO\ LQIRUPHG RI WKH SUHVHQFH RI WZR
UHJLVWUDWLRQV\VWHPVDQGWKHQHHGWRFRQVXOWERWKWRDFTXLUHDOOUHOHYDQWLQIRUPDWLRQIRU










See 5REHUW'$LFKHU	:LOOLDP -)HOOHUKRIICharacterization of a Transfer of Receivables as a Sale or a 
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$VHFRQGDOWHUQDWLYHDSSURDFKPLJKWEH WRHVWDEOLVK WKDWDOO VHFXUHG WUDQVDFWLRQV
LQYROYLQJ UHJLVWHUHG ,3 ULJKWV DQG WKHLU OLFHQVHV VKRXOG EH ILOHG LQ WKH ,3 VSHFLDOLVW







OLFHQVHV FDQRQO\EHREWDLQHG IURP WKH UHOHYDQW VSHFLDOLVW UHJLVWHU1HYHUWKHOHVV WKH
VXSSRUW RI HIIHFWLYH LQIRUPDWLRQVKDULQJ PHFKDQLVPV PLJKW VHUYH WR PLWLJDWH WKLV
LQWULQVLFLQHIILFLHQF\
$WKLUGDOWHUQDWLYHPLJKWEHWRUHTXLUHWKHUHJLVWUDWLRQRIERWKVHFXUHGWUDQVDFWLRQV
HYHQWV DQG DOO WLWOHUHODWHG PDWWHUV LQWR WKH JHQHUDO VHFXUHG WUDQVDFWLRQV UHJLVWHU
HOLPLQDWLQJ ILOLQJ UHTXLUHPHQWV LQ WKH ,3VSHFLDOLVW UHJLVWHUV7KLV DSSURDFKKDVEHHQ
DGRSWHGIRUUHFHLYDEOHVXQGHU8&&DQG&DQDGLDQFRPPRQODZSURYLQFHV,WZRXOG




UHJLVWHUVDQG WKHJHQHUDOUHJLVWUDWLRQV\VWHPHVWDEOLVKHGE\VHFXUHG WUDQVDFWLRQV ODZ
7KHLUVHOHFWLRQVKRXOGEHGULYHQE\DQDVVHVVPHQWUHJDUGLQJZKLFKRQHEHWWHUVXLWVWKHLU
UHVSHFWLYH ,3 ODZ SURSHUW\ DQG VHFXUHG WUDQVDFWLRQV ODZ IUDPHZRUNV&UXFLDOO\ DQ
HQWLUHO\XQDFFHSWDEOHRSWLRQZRXOGEHWROHDYHUHJLVWHUHG,3ULJKWVDQGWKHLU OLFHQVHV




EH D UHGHVLJQHG FRQIOLFW RI ODZV UXOH 7KH H[WDQW SULYDWH LQWHUQDWLRQDO ODZ OHJDO
IUDPHZRUNIDLOVWRFDWHUWRWKHLQFUHDVLQJO\WUDQVQDWLRQDOQDWXUHRIVHFXUHGWUDQVDFWLRQV
LQYROYLQJ ,3 ULJKWV DQG OLFHQVHV DGHTXDWHO\ $FURVV MXULVGLFWLRQV WKH UXOHV WKDW
GHWHUPLQHWKHODZDSSOLFDEOHWRSURSULHWDU\PDWWHUVVXIIHUIURPDYDULHW\RIGHILFLHQFLHV
WKDWKLQGHUWKHWDNLQJRIVHFXULW\RI,QWHUQDWLRQDO,33RUWIROLRV
2QH SRVVLELOLW\PLJKW EH IRU 6WDWHV WR OHDYH WKLVPDWWHU WR IUHHGRP RI FRQWUDFW
DEVWDLQIURPHVWDEOLVKLQJDPDQGDWRU\FRQIOLFWRIODZVUXOHIRUSURSULHWDU\PDWWHUVDQG

Secured Loan Upon Bankruptcy of the Transferor$0%$1.5/-6WHYHQ/+DUULV	&KDUOHV
:0RRQH\-UWhen is a Dog’s Tail not a Leg: A Property-Based Methodology for Distinguishing Sales of 
Receivables from Security Interests that Secure an Obligation8&,1/5(97KRPDV(3ODQN
The True Sale of Loans and the Role of Recourse*(20$6218/5(9
  See &80,1* (7 $/ supra QRWH  +$55,6 	 0221(< supra QRWH  DW ± See also
81,&75$/0RGHO/DZDUWN±
  )RU WKH GLVWLQFWLRQ EHWZHHQ WKH ODZ DSSOLFDEOH WR FRQWUDFWXDO DQG SURSULHWDU\ PDWWHUV LQ VHFXUHG
WUDQVDFWLRQVVHHsupra 3DUW,,&
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KDYH WKH DGYDQWDJH RI HPSRZHULQJ JUDQWRUV DQG OHQGHUV E\ EHTXHDWKLQJ WKHP HYHQ






DSSOLFDEOH WRWKHLUVHFXULW\ LQWHUHVWZRXOGHQDEOH WKHPWRQHJDWHRUFRPSURPLVHSUH





VXFK D FRQIOLFW RI ODZV UXOH VKRXOG EH WKDW SURSULHWDU\ PDWWHUV FRQFHUQLQJ WKH














0RGHO /DZ SURYLGHV D PRGHO FRQIOLFW RI ODZV SURYLVLRQ IRU GHWHUPLQLQJ WKH ODZ

  Seesupra 3DUW,,&
  )RUIXUWKHUGHWDLOVHHUNCITRAL Legislative Guide on Secured Transactions-Supplement on Security 
Rights in Intellectual Propertysupra QRWH
  )RU DQ H[WHQVLYH GLVFXVVLRQ RI DOO WKH SRVVLEOH ELIXUFDWHG QRUPDWLYH VROXWLRQV VHH UNCITRAL 
Legislative Guide on Secured Transactions-Supplement on Security Rights in Intellectual PropertysupraQRWH
±
  See81&,75$/0RGHO /DZ DUW  (8523($10$;3/$1&.*528321&21)/,&72)/$:6 ,1
,17(//(&78$/3523(57<35,1&,3/(621&21)/,&72)/$:6,1,17(//(&78$/3523(57<DUW
KWWSZZZLSPSJGHILOHDGPLQLSPSJFRQWHQWFOLSWKHBGUDIWFOLSSULQFLSOHVSGI KHUHLQDIWHU
&/,335,1&,3/(6UNCITRAL Legislative Guide on Secured Transactions-Supplement on Security Rights in 
Intellectual PropertysupraQRWH5HFRPPHQGDWLRQ,17(//(&78$/3523(57<35,1&,3/(6*29(51,1*
-85,6',&7,21&+2,&(2)/$:$1'-8'*0(176,175$161$7,21$/',6387(6$0/$:,167
(XURSHDQ %DQN IRU 5HFRQVWUXFWLRQ DQG 'HYHORSPHQWModel Law on Secured Transactions DUW  
KWWSZZZHEUGFRPQHZVSXEOLFDWLRQVJXLGHVPRGHOODZRQVHFXUHGWUDQVDFWLRQVKWPO 2UJDQL]DWLRQ RI
$PHULFDQ 6WDWHV 2$6 Model Inter-American Law on Secured Transactions DUW   
KWWSVZZZRDVRUJGLO0RGHOB/DZBRQB6HFXUHGB7UDQVDFWLRQVSGI
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3URSHUW\ 3ULQFLSOHV RQ &RQIOLFW RI ODZV LQ ,QWHUQDWLRQDO 3URSHUW\ &/,3 3ULQFLSOHV
DUWLFXODWHVDPRGHOSURYLVLRQVLPLODUWR$UWLFOHRIWKH81,75$/0RGHO/DZ$UWLFOH
 JHQHUDOO\ HVWDEOLVKHV WKDW ³WKH ODZ DSSOLFDEOH WR VHFXULW\ LQWHUHVWV LQ
LQWHOOHFWXDO SURSHUW\ VKDOO EH WKH ODZRI WKH6WDWHZKHUH WKH JUDQWRU KDV LWV KDELWXDO
UHVLGHQFHDWWKHWLPHRIFUHDWLRQ´,WIXUWKHUSURYLGHVDQH[HPSOLILFDWLYHOLVWRILVVXHV
FRYHUHG E\ WKLV FRQIOLFW RI ODZ UXOH WKDW LQFOXGH inter alia WKH HQIRUFHPHQW RI WKH
VHFXULW\ ULJKW+RZHYHU$UWLFOH VSHFLILHV WKDW lex loci protectionis LV WKH
DSSOLFDEOHPHDQVRIGHWHUPLQLQJWKHH[LVWHQFHYDOLGLW\VFRSHDQGRZQHUVKLSRIWKH,3
ULJKWV XVHG DV FROODWHUDO WKH WKLUGSDUW\ HIIHFWV DQG SULRULW\ DQ\ UHJLVWUDWLRQ
UHTXLUHPHQWVLQLQWHOOHFWXDOSURSHUW\UHJLVWHUVDQGWKHLUOHJDOHIIHFWV7KLVSURYLVLRQ
LV FRQFOXGHG E\ $UWLFOH  ZKLFK LQWURGXFHV DQ ³DFFRPPRGDWLRQ UXOH´ WR
PLQLPL]HWHQVLRQVEHWZHHQWKHWZRSUHFHGLQJVXEVHFWLRQV
7KHVHWZRPRGHOSURYLVLRQVDUHQRWLGHQWLFDO\HWWKH\VKDUHFRPPRQHOHPHQWVWKDW






















FRPSDUDEOH WR WKH VHFXULW\ ULJKW WKH SDUWLHV LQWHQGHG WR FUHDWH´ )RU D GHWDLOHG FRPPHQWDU\ VHH &/,36
&200(17$5<supra QRWHDW±
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RI WKH81&,75$/0RGHO/DZFRQWHPSODWHV WKDW SHUIHFWLRQ DQGSULRULW\ DJDLQVW
MXGJPHQWFUHGLWRUVFDQDOVREHDFKLHYHGSXUVXDQWWRWKHODZRIWKHVWDWHLQZKLFKWKH
JUDQWRULVORFDWHG








,W SURYLGHG D FRPSDUDWLYH DQDO\VLV RI WKH FDUGLQDO HOHPHQWV RI WKH SRVLWLYH ODZ





QRUPDWLYH VWDQFHV WRZDUGV WKLV LQWHJUDO LVVXH 6RPH MXULVGLFWLRQV UHO\ RQ JHQHUDO
SURSHUW\ ODZ GRFWULQHV WR GHWHUPLQHZKHWKHU ,3 OLFHQVHV FDQ EH HQFXPEHUHG RWKHUV




6XEVHTXHQWO\ DWWHQWLRQ WXUQHG WR WKH ERG\ RI UXOHV JRYHUQLQJ WKH FUHDWLRQ
SHUIHFWLRQDQGSULRULW\RIVHFXULW\LQWHUHVWVLQ,3OLFHQVHV7KLVDSSUDLVDOXQFRYHUHGD
YDULHW\RIVXEVWDQWLDOGHILFLHQFLHVDQGRIIHUHGHYLGHQFHWRVXSSRUWWKHQRWLRQWKDWWKH\
SULPDULO\ VWHP IURP WZR VWUXFWXUDO IODZV 7KH DUHDV RI FRPSHWHQFH DQG UHVSHFWLYH
SULPDF\RIVHFXUHGWUDQVDFWLRQVODZDQG,3/ODZDUHXQFHUWDLQUHVXOWLQJLQXQUHJXODWHG




loci protectionis DSSURDFK RU D ODZ RI WKH JUDQWRU DSSURDFK WR GHWHUPLQH WKH ODZ
DSSOLFDEOH WR SURSULHWDU\ PDWWHUV VWHPPLQJ IURP VHFXUHG WUDQVDFWLRQV LQYROYLQJ ,3
DVVHWV )XUWKHUPRUH LW DUJXHG WKDW WKRXJK WKHRUHWLFDOO\ DQG VXEVWDQWLYHO\ FRKHUHQW
QHLWKHURIWKHVHQRUPDWLYHVROXWLRQVSRVVHVVHVDGHTXDWHIOH[LELOLW\DVHYLGHQFHGE\WKHLU
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WDNLQJ RI VHFXULW\ LQ ,3 OLFHQVHV 6HFXUHG WUDQVDFWLRQV ODZ VKRXOG EH WKH VROH YRLFH
JRYHUQLQJ WKH FUHDWLRQ SHUIHFWLRQ DQG SULRULW\ RI VHFXULW\ LQWHUHVWV LQ WKHVH DVVHWV
VXEMHFW WR WKH LQWURGXFWLRQ RI DVVHW VSHFLILF UXOHV ,3/ ODZ VKRXOG UHWDLQ H[FOXVLYH
GRPDLQ RYHU WKH H[LVWHQFH DWWULEXWHV RZQHUVKLS DQG WUDQVIHUDELOLW\ RI OLFHQVHV







,Q WKH LQIRUPDWLRQ DJH ,3 OLFHQVHV DUH EHFRPLQJ PRUH HFRQRPLFDOO\ DQG
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